
































THE SILVERSTEIN LAW FIRM, APC

215 North Marengo Avenue, 3 Floor

Pasadena, CA 91101-1504

e I

10
i
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

proposed alternatives, the Expo Authority failed to proceed in the manner required by law.
SEVENTH CAUSE OF ACTION
(The Expo Authority IHlegally Deferred the Identification And

Implementation of Mitigation Measures)

45. NFSR realleges and incorporates herein by reference the allegations of
Paragraphs | through 44, inclusive, of this petition.

46. A fundamental requirement of an EIR is that the proposed mitigation
measures be made available for public review and comment before the EIR is certified.
This requirement furthers the policy behind CEQA that environmental review should be
conducted at the earliest possible point in the planning process. NFSR is informed and
believes, and based thereon alleges, that the Expo Authority has deferred study and
identification of mitigation measures, including but not limited to study and mitigation of
noise and vibration impacts, aesthetics impacts, land use impacts, traffic and circulation
impacts, parking impacts, bicycle path and bicycle route impacts, and economic impacts
to businesses.

EIGHTH CAUSE OF ACTION
(The Expo Authority Failed To Study The Impacts of Implementing

Required Mitigation Measures)

47.  NFSR realleges and incorporates herein by reference the allegations of
Paragraphs | through 46, inclusive, of this petition.

48. NFSR is informed and believes, and based thercon alleges, that the FEIR
neglected to provide the required analysis of the impacts of its proposed mitigation
measures. CEQA provides that if a mitigation measure would cause one or more
significant effects in addition to those that would be caused by the project as proposed, the
effects of the mitigation measure shall be discussed but in less detail than the significant
effects of the project as proposed. NFSR is informed and believes, and based thereon
alleges, that the FEIR failed to evaluate any impacts from the mitigation measures it

proposed, including several measures that are likely to have significant impacts on the
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surrounding communities., NFSR is informed and believes, and based thereon alleges,
that the FEIR imposes several new mitigation measures dealing with traffic, safety, and
security (e.g., fencing and/or walls along the entirety of the line), but without having
evaluated the impacts of those measures.

NINTH CAUSE OF ACTION

(The Expo Authority Failed To Adequately Evaluate Alternatives)

49.  NFSR realleges and incorporates herein by reference the allegations of
Paragraphs 1 through 48, inclusive, of this petition.

50.  The purpose of CEQA’s alternatives analysis is to identify potentially
feasible alternatives that may have fewer environmental impacts than a proposed project.
The Expo Phase 2 project FEIR failed in that task. NFSR is informed and believes, and
based thereon alleges, that by the Expo Authority refusing to conduct a meaningful
analysis of grade separated alternatives to the crossings along the residential portion of the
ROW, the FEIR failed to identify a reasonable alternative that would eliminate or greatly
reduce the impacts of the Expo Phase 2 project.

51. In addition, NFSR is informed and believes, and based thereon alleges, that
Metro’s Grade Crossing Policy, which the Expo Authority purported to have applied,
contains fatal deficiencies which undermined the CEQA and EIR process by designating
at-grade crossings before CEQA review had commenced, thus eliminating a proper
alternatives analysis of other grade-crossing design options.

52.  CEQA requires agencies not to take any action that significantly furthers a
project in a manner that forecloses alternatives or mitigation measures that would
ordinarily be part of CEQA review of the public project. NFSR is informed and believes,
and based thereon alleges, that the Expo Authority illegally foreclosed alternatives and
mitigation measures by only considering alternatives that have at-grade crossings along
the ROW between Sepulveda and Overland.

53.  NFSRis informed and believes, and based thereon alleges, that the Expo

Authority improperly excluded alternatives during the scoping process and provided
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misleading and inaccurate information to the public during the scoping process. This
includes, but is not limited to, the elimination of Venice Boulevard to Santa Monica as a
potential route. Additionally, NFSR is informed and believes, and based thereon alleges,
that the Expo Authority improperly evaluated the Venice/Sepuiveda Alternative almost
entirely with costly elevated crossings and alignment, and compared that to an evaluation
of the Expo ROW Alternative with mostly at-grade crossings and alignment, resulting in a
false comparison of the cost/benefit analysis, resulting in the selection of the Expo ROW
as the locally preferred alternative and eliminating the Venice/Sepulveda Alternative as a
possible route.

54,  NFSRis further informed and believes, and based thereon alleges, that the
Expo Authority illegally foreclosed study of alternatives by only considering construction
impacts rather than operational impacts.

TENTH CAUSE OF ACTION

(The Expo Authority Pre-Committed Itself Prior To Certification Of The EIR)

55. NFSR realleges and incorporates herein by reference the allegations of
Paragraphs 1 through 54, inclusive, of this petition.

56. NFSR is informed and believes, and based thereon alleges, that the outcome
of the FEIR was determined before environmental review was completed, in violation of
the requirements of CEQA. CEQA requires that environmental review be conducted early
enough to serve, realistically, as a meaningful contribution to public decisions. CEQA
cannot be reduced to a process whose result will be largely to generate paper.

57.  NFSR is informed and believes, and based thereon alleges, that in violation
of CEQA, the Expo Authority had already committed funds and entered into agreements
prior to the completion of environmental review of the Expo Phase 2 project.

58.  NFSR s informed and believes, and based thereon alleges, that the Expo
Authority, prior to the certification of the FEIR, approved the award of a preliminary
engineering contract on the Venice aerial structure, the first crossing on the Expo Phase 2

project. NFSR is informed and believes, and based thereon alleges, that the vote to award
-13 -
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this preliminary engineering contract was an illegal precommitment of funds prior to
certification of the FEIR, and it revealed that the Expo Authority fully intended to
construct the light rail on the ROW, regardless of the result of environmental review.
ELEVENTH CAUSE OF ACTION
(The Expo Authority And The FTA Violated

The National Environmental Policy Act)

59.  NFSR realleges and incorporates herein by reference the allegations of
Paragraphs 1 through 58, inclusive, of this petition.

60.  This action arises under the provisions of the National Environmental Policy
Act of 1969 (“NEPA™), 42 U.S.C.A. §§ 4321 et. seq. (1970), and the Administrative
Procedures Act, 5 U.S.C.A. §§ 701 et seq. (1966).

61. NFSR is informed and belicves, and based thereon alleges, that the Expo
Phase I project is a federally-funded project. NFSR is informed and believes, and based
thereon alleges, that the Expo Authority, Metro and/or the FTA conducted NEPA
environmental review for the Expo Phase 1 project.

62. NFSR is informed and believes, and based thereon alleges, that the Expo
Authority in conjunction with the FTA intended to prepare an Environmental Impact
Statement (“EIS”) for the Expo Phase 2 project to satisfy the requirements of NEPA.
NFSR is informed and believes, and based thereon alleges, that on or about February 19,
2007 a Notice of Preparation was issued naming the FTA as NEPA Lead Agency of the
Expo Phase 2 project.

63. NFSR is informed and believes, and based thereon alleges, that the Expo
Authority intended to seek federal funding for the Expo Phase 2 project, including hiring a
lobbyist to seek amendments to federal legislation that would have permitted the Expo
Authority to use the local funds spent on the Expo Phase 1 project as a match for the Expo
Phase 2 project.

64.  NFSR is informed and believes, and based thereon alleges, that the Expo

Authority made a determination that NEPA compliance was too burdensome and time-
- 14 -
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consuming, and decided that, due to the passage of Measure R, the Expo Phase 2 project
would no longer be a federally-funded project so that the Expo Authority could escape the
requirements of NEPA. NFSR is informed and believes, and based thereon alleges, that
the Expo Authority’s attempt to evade NEPA is contrary to the law, and is fatal to the
validity of the Expo Phase 2 project’s environmental review.

65. NFSR is informed and believes, and based thereon alleges, that the FTA
improperly and illegally withdrew from preparing an EIS pursuant to the requirements of
NEPA.

66. NEPA applies to all “major federal actions significantly affecting the quality
of the human environment.” (42 U.S.C.A. § 4332, subd. (c).)

67. NFSR is informed and believes, and based thereon alleges, that NEPA
requires that a federal agency contemplating action consider every significant aspect of
the environmental impact of the proposed action, and inform the public that it has indeed
considered environmental concerns in its decision-making process.

68. NFSRis informed and believes, and based thereon alleges, that the Expo
Phase 2 project will have major environmental impacts on the environment within the
cities of Los Angeles, Culver City and Santa Monica, including, but not limited to traffic,
public health, and safety impacts. NFSR is informed and believes, and based thereon
alleges, that the Expo Phase 2 project is a “major federal action” that significantly affects
the quality of the human environment, thereby requiring NEPA review.

69. NFSR is informed and believes, and based thereon alleges, that it and its
members are adversely affected by the decisions of the FTA and the Expo Authority not
to proceed with an EIS for the Expo Phase 2 project.

70.  NFSR is informed and believes, and based thereon alleges, that its members
have attended numerous public meetings relating to the issues posed by the Expo Phase 2
project and the Expo Line. NFSR is informed and believes, and based thereon alleges,
that its members utilize the street network in the immediate vicinity of the Expo Phase 2

project and will be impacted by the project’s traffic, noise, safety and other impacts.
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NFSR is informed and believes, and based thereon alleges, that its members will
adversely and irreparably be affected by the Expo Phase 2 project because its members
and other members of the public, including school children, will be put at risk by the Expo
Phase 2 project, including by the at-grade crossings of the Expo Phase 2 project.

71.  NFSR is informed and believes, and based thereon alleges, that the Expo
Authority has disingenuously taken the position that, although it is using federal funds to
construct the Expo Phase 1 tracks which will tie into the Expo Phase 2 tracks, and is using
federal funds to purchase the rail cars used on the Expo Phase 1 project which cars will be
used on the Expo Phase 2 project, that the Expo Phase 2 project can stand as an entirely
separate project that does not require, or benefit from, the use of federal funding. NFSR is
informed and belicves, and based thereon alleges, that the Expo Authority’s maneuver to
withdraw from seeking federal funding for construction of the Expo Phase 2 project was
for the purpose of terminating the federal environmental review process for the Expo
Phase 2 project, and was contrary to the requirements of NEPA. NFSR is informed and
believes, and based thereon alleges, that the Expo Phase 2 project is so imbued with a
“federal character,” including because of its inextricable interconnection with the Expo
Phase 1 project, that the Expo Authority was required to comply with federal
environmental statutes, including NEPA, even if, arguendo, the Expo Authority withdrew
the Expo Phase 2 project from some or all federal funding participation.

72.  NFSR is informed and believes, and based thereon alleges, that the Expo
Authority cannot “defederalize™ a segment of a “major federal action” by foregoing some
or all federal funding in order to avoid NEPA oversight and compliance.

73.  NFSR is informed and believes, and based thereon alleges, that NEPA
requires disclosure and analysis in environmental areas beyond what is required under
CEQA. NFSR is informed and believes, and based thereon alleges, that to the detriment
of NFSR, its members, and the general public, the FTA and the Expo Authority failed to
comply with NEPA by omitting, or allowing to be omitted, required NEPA analysis of the

Expo Phase 2 project and its environmental impacts.
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74.  NFSR is informed and believes, and based thereon alleges, that the FTA
along with the Expo Authority must complete the EIS process in compliance with NEPA
prior to any Expo Phase 2 project approvals being made. NFSR is informed and believes,
and based thereon alleges, that the discontinuance of the EIS process and the FTA’s
withdrawal as a NEPA Lead Agency from the Expo Phase 2 project was a violation of
NEPA.

75.  NFSR is informed and believes, and based thereon alleges, that federal
oversight under NEPA was required with regard to the Expo Phase 2 project, and that the
Expo Authority’s approval of the Expo Phase 2 project in the absence of federal oversight,
including under NEPA, was a violation of law, and prejudiced NFSR and all members of
the community and neighborhoods surrounding the Expo Phase 2 project.

76.  NFSR is informed and believes, and based thereon alleges, that the Expo
Authority illegally attempted to evade, bypass, and otherwise avoid federal oversight
under NEPA.

77.  NFSR is informed and believes, and based thereon alleges, that the Expo
Phase 2 project is sufficiently interrelated to the federally funded Expo Phase 1 project to
constitute a single “federal action” under NEPA. NFSR is informed and believes, and
based thereon alleges, that the Expo Phase 1 project and the Expo Phase 2 project are one
continuous project that begins in downtown Los Angeles and ends in Santa Monica.
NFSR is informed and believes, and based thereon alleges, that the Expo Phase 2 project
does not have independent utility from the Expo Phase 1 project, in that the stated purpose
of both the Expo Phase 1 and Expo Phase 2 projects is to increase mobility and provide
high capacity east/west transit service from downtown Los Angeles to Santa Monica on
the Westside. NFSR is informed and believes, and based thereon alleges, that the FTA
along with the Expo Authority have foreclosed the opportunity to consider alternatives in
relation to the Expo Phase 2 project. NFSR is informed and believes, and based thereon
alleges, that there has been an irretrievable commitment of federal funds for the Expo

Phase 2 project including from, through and in relation to the Expo Phase 1 project.
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NFSR is informed and believes, and based thereon alleges, that the Expo Authority has
received and/or will receive federal funds and/or resources for the benefit of the Expo
Phase 2 project

78.  NFSR is informed and believes, and based thereon alleges, that a desire to
clear an “environmental road block™ from a project, or to expedite a local project in an
effort to limit public review, is not justification for terminating the NEPA process, based
upon the facts at issue in this case.

PRAYER FOR RELIEF
WHEREFORE, NFSR prays entry of judgment as follows:

1. That this Court issue a writ of mandamus directing the Expo Authority to
vacate and set aside its Expo Phase 2 project approvals, and to vacate and set aside its
approval of the FEIR for the Expo Phase 2 project.

2. That this Court issue a writ of mandamus suspending the authority of the
Expo Authority, the Expo Authority Board, the FTA, their officers, employees, agents,
boards, commissions and other subdivisions, to grant any authority, permits or
entitlements as part of the Expo Phase 2 project until a valid and adequate EIR or EIR/EIS
is prepared, circulated, and certified as complete consistent with CEQA, the CEQA
Guidelines, NEPA, and all other applicable laws.

3. That this Court issue a temporary restraining order and a permanent
injunction enjoining the Expo Authority, the Expo Authority Board, the FTA, their
officers, boards, commissions, subdivisions, employees, agents, consultants, contractors
and subcontractors from undertaking any activities, demolition, or construction pursuant
to the Expo Authority’s approvals as described herein, and further enjoining the Expo
Authority, the Expo Authority Board, their officers, boards, commissions, subdivisions,
employees, agents, consultants, contractors and subcontractors from taking any actions to
change the environment, including demolition, site clearance, other site preparation, or in
any other way to take property in furtherance of the Expo Phase 2 project, prior to the

Expo Authority and FTA’s full compliance with CEQA and NEPA.
~18 -
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4. That the Court declare that the Expo Authority and the FTA have violated
CEQA and NEPA, and that the Court preliminarily and, after a final hearing, permanently,
enter an order enjoining the Expo Authority and the FTA from proceeding with the
development of the proposed Expo Phase 2 project unless and until an EIR or EIS/EIR
fully complying with CEQA and NEPA, and considering all reasonable alternatives, is
completed and approved by the Expo Authority and FTA.

5. That this Court award NFSR its attorney fees, including under California
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Code of Civil Procedure Section 1021.5 and 28 U.S.C.A. Section 2412,

6. That this Court award NFSR its costs of suit herein.

7. That this Court award such other and further relief as it deems just and

proper.

DATED: March 5, 2010

THE SILVERSTEIN LAW FIRM, APC

By:

7 ROBERT P.SILVERSTEIN
Attorneys for NEIGHBORS FOR SMART
RAIL
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VERIFICATION

STATT OF CALIFORNIA ) ‘
COUNTY OF LOS ANGELES |

I, Terrt Tippit, declare as follows:

I am an officer of NEIGHBORS FOR SMART RAIL, Pctitioner in this aclion. |
am authorized to muke this verification on its behalf,

I have read the foregoing Petition for Writ of Mandumus and am funitiar with ity
contents. The same is true of my own knowledge. except as to those matters which are
therein stated on information and beliet, and, as to those matters, | believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed at Los Angeles. California on the 5th day of
March, 2010,

TERR{ T1PBIT

PEPTITON YOl WRT ¢ MANDAMLIS
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SHORT TITLE: CASE NUMBER
NFSR v. Exposition Metro Line Construction Auth. et al.

Item 111. Statement of Location: Enter the address of the accident, party's residence or place of business, performance, or
other circumstance indicated in item 11, Step 3 on Page 1, as the proper reason for filing in the court location you selected.

REASON; CHECK THE NUMBER UNDER COLUMN C ADDRESS: .
707 Wilshire Boulevard
WHICH APPLIES IN THIS CASE

1. ¥12. (33. O4. 5. O6. CI7. ¥18. £19. (110,

CITY: STATE: ZiP CODE:
Los Angeles CaA 90017

Item V. Declaration of Assignment. | declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that the above-entitled matter is properly filed for assignment fo the Stanley Mosk courthouse in the
Central District of the Los Angeles Superior Court (Code Civ. Proc., § 392 et seq., and LASC Local Rule 2.0,
subds. (b}, (c) and (d)).

Dated: Maxch 5, 2010

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FiLED IN ORDER TO
PROPERLY COMMENCE YOUR NEW COURT CASE:

1. Original Complaint or Petition.

If filing a Complaint, a completed Summons form for issuance by the Clerk.

Civil Case Cover Sheet form CM-010.

Complete Addendum to Civil Case Cover Sheet form LACIV 109 (Rev. 01/07), LASC Approved 03-04.

Payment in full of the filing fee, unless fees have been waived.

I T

Signed order appointing the Guardian ad Litem, JC form FL-935, if the plaintiff or petitioner is a minor
under 18 years of age, or if required by Court.

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum
must be served along with the summons and complaint, or other initiating pleading in the case.

LACIV 109 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved 03-04 AND STATEMENT OF LOCATION Page 4 of 4



CM-010
ATTORNEY OR PARTY WITHOUT ATTOQRNEY (Name, state bar number, and address): FOR COURT USE ONLY
ROBERT P. SILVERSTEIN State Bar No. 185105
— 215 North Marengo Avenue, Third Ficor
Pasadena, CA 91101-1504 Los Angsies Superior Court

TELEPHONE NO.: (626) 449-4200 Eax ND.; (626) 449-4205

ATTORNEY FOR (Name): Neighbors For Smart Rail
SUPERIOR COURT OF CALFORNIA, COUNTY OF Los Angeles

sTREET ApprEss: 111 North Hill Street MAR 05 201[]

MAILING ADDRESS:
oy anp 2P cooe: Los Angeles, CA 90012-3014
srancH name: Central District

CASE NAME: .. . . .
NFSR v. Exposition Metro Line Construction Authority
CIVIL CASE COVER SHEET Complex Case Dasignation CASE NUMBER: 25 233
/] unlimited [ Limited , ‘
{Amount (Amount [ counter [ 1 Joinder — %%\
demanded demanded is Filed with first appearance by defendant PSR :
exceeds $25,000)  $25,000 or less) (Cal. Rules of Court, ruie 1811) DEPT.:

Al five (5) iterns below must be completed (see insfructions on page 2).
1, Check one box below for the case type that best describes this case:

Auto Tort Contract Provisionally Complex Civil Litigation
D Auto (22) D Breach of conlract/warranty (08) (Cal. Rules of Court, rules 1800-1812)
{1 Uninsured motorist (46) [:] Collections (09) E-__J Antitrust/Trade regulation {03)
Other PIfPD/WD (Personal injury/Property [ msurance coverage (18) [ construction defect (10)
Damage/Wrongful Death) Tort 1 other contract (37) 1 Mass tont (40)
[ 1 Asbestes (04) Real Property D Securities litigation (28}
D Product liability (24) ]:| Eminent domair/inverse D Environmental /Toxic tort (30}
|:] Medical malpractice (45) condemnation (14) E__—l Insurance coverage claims arising from the
|:] Other PI/PD/WD (23) l:! Wrongful eviction (33) gl;%\;e(gﬁt)ed provisionally complex case
Non-PI/PD/WD (Other) Tort [ other real property (26) Enforcement of Judgment
Business tart/unfair business practice (07} ynlawful Detainer D Enforcement of judgment (20}
[} civirights (08) [ commercial (31) Miscellaneous Civil Complaint
Defamation (13} [] Residential (32) L1 Rico @27)
[ Fraud (16) L] orugs (38) [ other complaint {not specified above) (42)
[ intellectual property (1) Judicial Review Miscellaneous Civil Petition
Professional negligence (25) (] Asset torfeiture (05) [_ 1 Partnership and corporate governance (21)
Other non-PIPDMWD tort (35) {1 Petition re: arbitration award (1) [—_] Other petition (not specified above) (43)
Employment [Z] writ of mandate (02)

] wrongful termination (36)
E:] Other employment (15)

2. Thiscase [_ 1is [/ ]isnot complex under rule 1800 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:

a. [__1 Large number of separately represented parties  d. [ Large number of witnesses
b. :l Extensive motion practice raising difficult or novel e. E:] Coordination with related actions pending in one or more courts

[:l Other judicial review (39)

issues that will be time-consuming to resolve in other counties, states or countries, or in a federal court
¢. ] Substantial amount of documentary evidence f. [__] Substantial post-judgment judicial supervision
3. Type of remedies sought (check all that apply):
a. { ] monetary b, (/] nonmonetary; declaratory or injunctive relief  ¢. [__| punitive -

4. Number of causes of action (specify}: 11
Thiscase [ lis [ ] isnot aclass action suit.
Da!e March 5, 2010

Robert P. Silverstein, Esq. }
(TYPE OR PRINT NAME) 7 (SIGNATURE OF PARTY OR ATTORKEY FOR PARTY)

NOTICE

. Plalntlff must file this cover sheet with the first paper filed in the action or proceeding {except small claims cases or cases filed
¢: under the Probate, Family, or Welfare and Institutions Code). (Cal. Rules of Court, rule 201.8.) Failure 1o file may result in
sanctions.
e File this cover sheet In addition to any cover sheet required by local court rule.

s If this case is complex under rule 1800 e seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
. other partles to the action or proceeding.

‘» Unless this is a complex case, this cover sheet will be used for statistical purposes only. Page{ ot 2
“Eorm Adopted for Mandatory Use Cal. Rules of Courl, rules 201.8, 1800-1812;
Judigial Council of California CIVIL CASE COVER SHEET Standargs of Judicial Administration, § 19

CM-010 [Rev. July 1, 2003) American LegalNe, Inc. www, courtinfo.ca.gov
www. USCourntFoms.com




